UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFHCE FOR IMMIGRATION REVIEW
OFFICE OF THE CHIEF ADMINISTRATIVE HEARING OFFICER

March 6, 1997

FREDERICK JOHN HARRIS,

Complainant 8 U.S.C. 1324b Proceeding
OCAHO Case No. 96B00034
VS.

STATE OF HAWAII, DEPARTMENT OF
HUMAN RESOURCES DEVELOPMENT
and DEPARTMENT OF HUMAN
SERVICES,

N N N N N N N N N N N N N N

Respondents

ORDER DISMISSING COMPLAINT WITH PREJUDICE

|. Background

On March 12, 1996, Frederick J. Harris (complainant), a Canadian national who received
United States citizenship on January 10, 1996, filed a complaint againgt the State of Hawaii,
Department of Human Resources Development and Department of Human Services (respondents), in
which he dleges that on or about March 24, 1995, in the course of gpplying for an income maintenance
worker | (IMW 1) vacancy within the Department of Human Services, respondents discriminated
againg him basad on his nationd origin and citizenship satus, and retdiated against him for having
asserted rights protected under 8 U.S.C. § 1324b.!

Complainant aleges that in having done o, respondents violated pertinent provisions of the
Immigration Reform and Control Act of 1986 (IRCA), 8 U.S.C. 88 1324b(a)(1) and (a)(5).
Complainant seeks an order directing the respondents to hire him asan IMW | and an award of money
damagesin the form of back pay from on or about May 24, 1995.

1 In the complaint, complainant erroneoudly listed the position at issue as socid services
assgant 1V.
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On May 31, 1996, complainant filed a motion seeking summary decision on the basis that
respondents failed to file atimely answer. An order denying that motion was issued on July 30, 1996.2

On September 9, 1996, complainant requested a stay of proceedings for a period of 90 days,
or until December 9, 1996, because of his required absence from the United States. That request was
granted.

On December 16, 1996, complainant telefaxed a letter to this Office to request appointment of
counse, to be paid by the federad government, since he no longer had the persond resourcesto
prosecute his clams further or to hire counsd. He aso advised that he would move to voluntarily
dismiss the complaint without prgjudice to refiling in the event his request for counsd were to be denied.

For the reasons st forth below, those requests are being denied and the complaint dismissed
with prgudice to refiling.

[l. Discussion

On December 16, 1996, complainant telefaxed a letter to this Office advisng that he was
financidly unable to prosecute his claims further and requested that counsdl be gppointed for him at the
government’s expense. He aso included dlegations againgt the respondents to the effect that he had
been compelled to leave the United States because of respondents discriminatory practices, and
advised that he would seek voluntary dismissal without prejudice to refiling in the event that his request
for counsd were to be denied. Some of the more relevant portions of that |etter are reproduced here:

... the plain fact of the matter isthat | am a United States citizen who
has been driven from the United States to my country of origin by the
discriminatory employment practices of the [respondents] . . .

... I no longer have the persona resources either to prosecute further
these matters or to obtain lega counsd to assist me o that the matters
canbeheard. ..

... | respectfully request that the honorable court consider [my]
complaint on the basis of the information | have provided to date and
on that basis decide whether the U.S. Department of Justice will
authorize the complainant to engage competent lega counsd whose

2 See Order Denying Complainant’s Motion for Summary Decision dated July 30, 1996 for a
complete discussion of the procedura history prior to complainant’s motion for summary decision.
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professional fees are to be paid for by the United States government . .
. absent lega counsdl | will be compelled to file aMotion to the Court
where | will request dismissal without prejudice. . . with the related
costs to be borne by the respective parties. . .

It is noted that these requests and alegations were made without having provided notice to the
respondents, as required under the procedural rules. See 28 U.S.C. 8§ 68.36. Complainant’s pro se
gatus would normally alow gpplication of less stringent sandards in judging violations of specific
procedura rules, and an admonition to avoid future infractions. However, throughout this proceeding
complainant has shown that he fully understands the procedurd rules and his obligation to comply with
them. Accordingly, complainant’s requests are deemed prohibited ex parte communications and
appropriate sanctions may be imposed.

Thisruleis necessary because ex parte communications between one of the partiesto an
adjudication and the decision maker deprives the other side of an opportunity to rebut ex parte
arguments and evidence. The United States Court of Appeals for the Ninth circuit has stated that
absent some compdling judtification, ex parte communications will not be tolerated and are anathemain
our system of justice. Guenther v. Commissioner of Internd Revenue, 889 F.2d 882, 884 (9th Cir.
1989).

The procedura rule provides in pertinent part:

A party or participant who makes a prohibited ex parte communication
... may be subject to any appropriate sanction or sanctions, induding
but not limited to, exclusion from the proceedings and adverse ruling on
the issue which is the subject of the prohibited communication.
(emphasis added)

See 28 C.F.R. §68.36(b). Accordingly, the requests made in complainant’s ex parte communication
are hereby denied. Had the request for an attorney been properly made, neither OCAHO regulations
nor congtitutional due process would require that counsel be appointed at government expense. See 28
C.F.R. §68.33(b); United States v. Carpio-Lingan, 6 OCAHO 871, at 3 (1996).

[11. Complanant’s Discrimination Clams

A congderation of complainant’s clamsis now in order to determine whether dismissd of this
action is appropriate or whether an evidentiary hearing shal be necessary. For purposes of making
these rulings, complainant’s clams shal be subject to scrutiny under the standard for summary decision,
which is gppropriate if the pleadings, affidavits, documentary evidence or matters officialy noticed show
that thereis no genuine issue asto any materia fact and that a party is entitled to summary decision.

See 28 C.F.R. §68.38(c). In connection with complainant’s May 31, 1996 summary decision motion,



5

both parties submitted briefs, affidavits and documentary evidence setting forth their respective
arguments.

A. Nationd Origin Discrimingtion

OCAHO hasjurigdiction over nationd origin clams only where the employer has more than
three (3) but less than 15 employees. See § 1324b(a)(2)(B). In the event the employer has 15 or
more employees, acdlam of nationd origin discrimination must be filed with the Equal Employment
Opportunity Commission (EEOC). The burden of demongtrating that OCAHO has jurisdiction is
placed on the complainant at al times, and cannot be waived by ether party. An adminigtretive law
judge may, sua sponte, raise and decide whether jurisdiction is appropriate.

In hisorigina charge filed with OSC, dated August 30, 1995, complainant aleged that he was
unable to estimate the number of employees respondent employed, nor has he since pleaded or
produced evidence demonstrating that OCAHO hasjurisdiction. It is quite clear that complainant
cannot meet this burden because it isfound, as a matter of officid notice, that the State of Hawalii, as
the red party in interest, employswell over 14 employees. See 28 C.F.R. § 68.41.

Accordingly, complainant’s nationa origin claim is dismissed with prejudice because OCAHO
lacksjurisdiction over that clam.

B. Citizenship Status Discrimination

To establish aprima fadie case of citizenship status discrimination, complainant must show thet:
(1) heisamember of a protected class; (2) the employer had an open position for which he applied;
(3) he was qudified for the postion; and (4) he was rgected under circumstances giving riseto an
inference of unlawful discrimination on the basis of ctizenship. Leev. Airtouch Communications, 6
OCAHO 901, at 11 (1996).

At the time complainant applied for the IMW | vacancy, he was a permanent resident of the
United States, having obtained that status on December 28, 1989. Complainant applied for
naturalization on December 28, 1994. Therefore, complainant has established that he is a protected
individual under IRCA, thus satisfying the first dement of his prima fadie case. See8 U.S.C. §
1324b(a)(3).

With regard to the second eement, there is no dispute that the respondents were seeking
quaified applicantsto fill IMW | vacancies, thus satisfying that element as well.

To determine whether complainant has satisfied the third and fourth eements of his prima facie
case amore searching inquiry shall be conducted.



6

Respondents have provided the affidavit of Renee K.T. Chang, the Chief of the Recruitment
and Examination Divison, Department of Human Resources Development (DHRD), sworn to on June
10, 1996, clearly setting forth the recruiting process of the State of Hawaii, and for the IMW |
vacanciesin particular.

The DHRD serves as the centrd personnel agency for the civil service or merit employment
system in the executive branch of the Hawaii State government. The DHRD performs and oversees
many personnd functions which include the recruitment, examination, and referrd of qualified gpplicants
to State agencies for employment consideration.

Specificaly, the DHRD screens gpplications to determine whether the gpplicant has met the
minimum quaification requirements (MQRs) for the class of work for which they have applied. Those
gpplicants who meet the MQRs are then required to take a competitive written examination, and those
gpplicants that successfully pass the competitive examination are established as “ digibles’ to the
gopropriate eigible ligts for a minimum of one year, and entered into the Applicant Information System
(A1S).

Some, but not dl, of the applicants posted to the list of digibles and entered on the AIS will
then be certified to the hiring agency, which will contact and interview the gpplicant, and make the fina
hiring decison.

Certification is based on an gpplicants examination score and on other factors such as veterans
preference points, aswell. However, if an gpplicant’s examination score does not fal within acertain
certification range, that gpplicant will not be certified for referrd to the appropriate agency. In other
words, apassng examination score is necessary but not sufficient to qudify for aparticular vacancy.

Turning now to the specific facts of this present controversy, Chang's affidavit further
discloses that complainant’s gpplication met the MQRs for the class of work of IMW |. Complainant,
aong with other gpplicants who met the MQRs, completed the competitive written examination on May
20, 1995.

On May 24, 1995, the examinations were scored and those applicants receiving passing
scores, complainant among them, were established to the digible list for IMW | and entered on the
AIS. A notice dated May 26, 1995 was mailed to complainant informing him of his test results and
digibility.

On May 25, 1995, the DHS, having delegated authority to certify applicants for employment
congderation, certified digibles for employment consideration to two (2) IMW | vacancies within ther
department. A tota of seven (7) digibles with scores no lower than 87 were referred for consderation.
Complainant, having received a score of 80, was not among the ones selected. Several other
gpplicants had received scores ranging from 81 through 92.



Complainant contends that his examination score was not posted timely to be considered for
the IMW | vacancies. That contention is based upon conversations complainant alegedly had with Ms.
Joyce Tanaka, an employee with the DHS, and detailed in complainant’ s affidavit sworn to May 22,
1996.

From those conversations, complainant has concluded that, unlike al the other gpplicants, the
DHRD purposdly failed to post his examination score or his nameto the list of digibleson May 24,
1995. Ingtead, he argues that his score and name were not posted until May 25, 1995, after the DHS
had accessed the AIS and certified digibles. He further suggests that if his name had been posted on
May 24, 1995, DHS would have certified him for consderation for the IMW | vacancies and
eventudly hired him.

Firg, as respondents have demondtrated, the DHRD, not the DHS, isthe lead agency that
handles the scoring and posting of examination scores, undercutting the religbility of the information
complainant dlegedly recelved from conversations with Ms. Tanaka, who was employed with the
DHS.

Second, respondents have submitted a computer printout, attached as exhibit 4 to the Chang
affidavit, clearly showing that complainant’s examination score and name were posted to the list of
eligibles by the DHRD on May 24, 1995. Complainant fails to address that probative evidentiary
evidence.

Findly, even if complainant’ s dlegations are taken as true and his score was not posted timely,
respondents have demonstrated that he would not have been certified for consideration in any event,
gnce his score of 80 was not within the certification range.

Based on the foregoing discussion, it is quite clear that complainant was not discriminated
againg because of his citizenship status. DHS sdlected other gpplicants who were more quaified for
the IMW | vacancies.

Moreover, complainant has faled to provide any evidence, other than mere alegations, to
refute the proposition that his application was treeted expeditioudy and fairly throughout the recruitment
process by the DHRD and DHS.

Thus, complainant has faled to establish the third and fourth dements of his prima fadie case of
citizenship datus discrimination and that daim is hereby dismissed with prgjudice.

C. Rediation

To establish a prima fadie case of retaliation under section 1324b, complainant must show that:
(1) he engaged in a protected activity; (2) respondent was aware of the protected activity; (3) he
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suffered adverse trestment following the protected activity; and (4) a causal connection exists between
the protected activity and the adverse action. See United States v. Hotel Martha Washington Corp., 5
OCAHO 786, at 5 (1995).

Complainant’s charge of retdiation arises from a previous application for an IMW | vacancy
that complainant submitted to DHRD in February 1994. According to complainant, DHRD refused to
accept documents he had tendered to establish work eigibility in connection with that application. He
further states that because of that unlawful action, he filed a charge with OSC dleging nationa origin
discrimination, and that the charge was dismissed “ gpparently because there was evidence insufficient to
meet the federd standard.” See complainant’s complaint filed March 12, 1996.

Complainant then argues that because of this earlier OSC charge, the respondents retaliated
againg him by not pogting his examination score or nameto the list of digiblesin atimey manner in
connection with his second application submitted in March 1995. Those dlegations were addressed
previoudy in connection with digpensing with complainant’ s citizenship Satus clam.

Respondents acknowledge that complainant had agpplied for an IMW | vacancy in February
1994 and that his application was received on March 1, 1994. They aso contend that complainant
was subsequently scheduled to take the competitive written examination on July 23, 1994, and that
complainant failed to report to that examination.

The burden of demondtrating a prima facie case is on complainant. Therefore, complainant
mugt initidly demondrate that he in fact engaged in protected activity by having filed a charge with OSC
in 1994. In addition to mere alegations, complanant produced an unsgned copy of aletter dated May
25, 1995, addressed to OSC. In that letter, complainant Sates that he received two (2) letters from
DHRD showing that it refused to accept his valid identification documents. For unexplained reasons,
complainant has neither produced copies of those probative letters, nor furnished any other evidence
that OSC investigated or adjudicated his charge.

In other words, there is no probative evidence to show that complainant engaged in protected
activity other than mere alegations and an unsigned |etter dated May 25, 1995. This evidenceis quite
clearly at the margin of reliability.

Nevertheless, even assuming that complainant had engaged in protected activity and that
respondent was aware of that activity, complainant has also failed to demongtrate that he suffered
adverse trestment following the protected activity and that thereis a causd link between the aleged
protected activity and the adverse action.

In this case, complainant contends that because he had filed a charge with OSC in 1994 against
the respondents, they treated his 1995 gpplication for an IMW | position adversaly by not posting his
examindion score timely.
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However, as previoudy discussed, that argument was unsupported by any evidence other than
complainant’s mere alegations and successfully rebutted by respondent’ s probative evidence, which
demondtrated that his application was treated expeditioudy and fairly throughout the recruitment
process.

Accordingly, complainant has failed to meet his burden of demongtrating the prima facie
dements of aretdiation claim under section 1324b, and that claim is ordered to be dismissed with
prgudiceto refiling.

Order

In view of the foregoing, complainant’s March 12, 1996 complaint dleging nationd origin and
citizenship status discrimination, and retaiation, in violation of IRCA, 8 U.S.C. §8 1324b(a)(1) and
(a)(5), isordered to be and is dismissed with prgudice to refiling.

All mations and requests not previoudy disposed of are hereby denied.

Joseph E. McGuire
Adminigrative Law Judge

Apped Information

In accordance with the provisions of 8 U.S.C. § 1324b(g)(1), this Order shall become final
upon issuance and service upon the parties, unless, as provided for under the provisons of
8 U.S.C. §1324h(i), any person aggrieved by such Order seeks atimely review of this Order in the
United States Court of Apped s for the Circuit in which the violation is dleged to have occurred or in
which the employer resides or transacts business, and does so no later than 60 days after the entry of



this Order.
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CERTIFICATE OF SERVICE

| hereby certify that on this 6th day of March, 1997, | have served copies of the foregoing Order
Dismissng Complaint With Prgjudice to the following persons at the addresses shown, in the manner
indicated:

Office of Chief Adminigrative Hearing Officer
Skyline Tower Building

5107 Leesburg Pike, Suite 2519

Fdls Church, Virginia 22041

(origind hand ddlivered)

James Angus, Esquire

Office of Specid Counsd for Immigration
Relaed Unfair Employment Practices
P.O. Box 27728

Washington, D.C. 20038-7728

(one copy sent viaregular mail)

Mr. Frederick J. Harris

P.O. Box 143

Hilo, Hawaii 96721

(one copy sent viaregular mail)

Mr. Frederick J. Harris

c/o Box 760

253 Center Street

Beeton, Ontario, Canada LOG 1A0
(one copy sent viaregular mail)

Elton Suzuki, Esquire

Deputy Attorney Genera
Department of the Attorney Generd
State of Hawaii

465 South King Street, Room B-2
Honolulu, Hawaii 96813

(one copy sent viaregular mail)

Cathleen Lascari

Legd Technicianto

Joseph E. McGuire

Adminigrative Law Judge

Department of Justice

Office of the Chief Adminidrative
Hearing Officer

5107 Leesburg Pike, Suite 2519
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Fdls Church, Virginia 22041
(703) 305-1043



